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Securities and Exchange Commission § 275.206(4)–2

more than one person, or any notice or
other announcement in any publication
or by radio or television, which offers
(1) any analysis, report, or publication
concerning securities, or which is to be
used in making any determination as
to when to buy or sell any security, or
which security to buy or sell, or (2) any
graph, chart, formula, or other device
to be used in making any determina-
tion as to when to buy or sell any secu-
rity, or which security to buy or sell,
or (3) any other investment advisory
service with regard to securities.

(Sec. 206, 54 Stat. 852, as amended; 15 U.S.C.
80b–6)

[26 FR 10549, Nov. 9, 1961, as amended at 62
FR 28135, May 22, 1997]

§ 275.206(4)–2 Custody or possession of
funds or securities of clients.

(a) It shall constitute a fraudulent,
deceptive, or manipulative act, prac-
tice or course of business within the
meaning of section 206(4) of the Act (15
U.S.C. 80b–6(4)) for any investment ad-
viser registered or required to be reg-
istered under section 203 of the Act (15
U.S.C. 80b–3) who has custody or pos-
session of any funds or securities in
which any client has any beneficial in-
terest, to do any act or take any ac-
tion, directly or indirectly, with re-
spect to any such funds or securities,
unless:

(1) All such securities of each such
client are segregated, marked to iden-
tify the particular client who has the
beneficial interest therein, and held in
safekeeping in some place reasonably
free from risk of destruction or other
loss; and

(2)(i) All such funds of such clients
are deposited in one or more bank ac-
counts which contain only clients’
funds, (ii) such account or accounts are
maintained in the name of the invest-
ment adviser as agent or trustee for
such clients; and (iii) the investment
adviser maintains a separate record for
each such account which shows the
name and address of the bank where
such account is maintained, the dates
and amounts of deposits in and with-
drawals from such account, and the
exact amount of each client’s bene-
ficial interest in such account; and

(3) Such investment adviser, imme-
diately after accepting custody or pos-

session of such funds or securities from
any client, notifies such client in writ-
ing of the place and manner in which
such funds and securities will be main-
tained, and thereafter, if and when
there is any change in the place or
manner in which such funds, or securi-
ties are being maintained, gives each
such client written notice thereof; and

(4) Such investment adviser sends to
each client, not less frequently than
once every 3 months, an itemized state-
ment showing the funds and securities
in the custody or possession of the in-
vestment adviser at the end of such pe-
riod, and all debits, credits and trans-
actions in such client’s account during
such period; and

(5) All such funds and securities of
clients are verified by actual examina-
tion at least once during each calendar
year by an independent public account-
ant at a time that shall be chosen by
such accountant without prior notice
to the investment adviser. A certificate
of such accountant stating that an ex-
amination of such funds and securities
has been made, and describing the na-
ture and extent of the examination,
shall be attached to a completed Form
ADV–E (17 CFR 279.8) and transmitted
to the Commission promptly after each
examination.

(b) This section shall not apply to an
investment adviser also registered as a
broker-dealer under section 15 of the
Securities Exchange Act of 1934 if (1)
such broker-dealer is subject to and in
compliance with § 240.15c3–1 under the
Securities Exchange Act of 1934, or (2)
such broker-dealer is a member of an
exchange whose members are exempt
from § 240.15c3–1 under the provisions of
paragraph (b)(2) thereof, and such
broker-dealer is in compliance with all
rules and settled practices of such ex-
change imposing requirements with re-
spect to financial responsibility and
the segregation of funds or securities
carried for the account of customers.

(Sec. 206(4), 54 Stat. 852, as amended; 15
U.S.C. 80b–6)

[27 FR 2150, Mar. 6, 1962, as amended at 54 FR
32049, Aug. 4, 1989; 62 FR 28135, May 22, 1997]
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